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EFFECT OF AGREEMENT EXTENDING TIME 
FOR PAYMENT OF PREMIUMS 


In Mauck v. The Great American Life Insurance Com- 
pany ({[ 500,785), the Supreme Court of Kansas had to de- 
termine whether the terms of an agreement for an extension 
of time made between the insurer and the insured, subsequent 
to the date when the premium became due and payable, were 


controlling as against the statutory requirement of notice to 
cancel, 


Statement of Facts 
An annual premium of $40.01 fell due on May 7, 1938 
and was unpaid. On May 9 the insurance company sent notice 
stating that unless payment was made or to the terms 
of the policy the policy would be canceled. e policy con- 


Dieeee Mente tn: tained a thirty-day grace period provision. On May 10, the 


insured remitted $10.01 as partial payment. The company 
submitted for execution a promissory note for the balance 
and a new agreement. On July 2 the signed note and agree- 
ment were returned. In the new contract the company agreed 
to accept the note and partial payment as a premium pay- 
ment, provided the note was paid not later than July 7, and 
the insured agreed that if the note was not paid by July 7 
the policy would lapse, that the company should retain the 
partial payment as part compensation for the privileges 
granted under the agreement, and further agreed that the 
company had oe all notices required and that in further 
compensation for the extension of time for payment the in- 
sured waived any other notice in respect to the premium or 
the rae No further payment was made and the insured died 
on July 13. 


Effect of Notice Given on May 9 


The beneficiary contended that the notice sent two days 
after the thirty-day period of grace began to run did not com- 
ply with the statutory requirement as to notice; and that there- 
fore, under the statute, the policy was automatically continued 
in effect until November 7. In the case of policies which by 
their terms provide for the grace period, a notice sent after 
the beginning of the grace period does not comply with the 
statute. Consequently, the notice sent on May 9 was in- 
effectual. 


Effect of Extension Agreement 


The real question presented for decision was whether the 
terms of the new agreement controlled despite the fact that 
the prior notice did not comply with the statute. The answer 
to that question depended upon the construction placed upon 
G. S. 1935, 40-416, which permits insurers to enter into agree- 
ments of the type here involved. The fact that the pertinent 
section states that “such agreement shall not impair any right 
existing under the policy” does not preclude an agreement 
specifically authorized, for extension of time for payment, con- 
ditioned upon lapsing of the policy if payment is not made 
“as provided in the agreement.” 
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% NEGLIGENCE 
(Other than Automobile) 


Anchors to Window Frames.—Decedent was killed when he 
fell from a window which he was washing from the out- 
side in a building owned by defendant. Plaintiff relied on 
a provision of the Labor Law that required anchors to be 
attached to the side frames of the windows. This statute 
was inapplicable to defendant, as it was not in charge of 
the building nor did it require or permit the deceased to 
wash the window from the outside. (Homin, Admz. v. 
Cleveland & Whitehill Co., N. Y. Ct. App.).. . 400,887. 


Defective Sidewalk.—A defendant truck owner was liable for 
injuries sustained by the plaintiff as the result of a fall 
caused from a defective condition in the sidewalk, where 
such defendant owed a negative duty not to negligently 
use the sidewalk so as to create a dangerous hazard to 
pedestrians. (Barker v. Kroger Grocery & Baking Co., 
U. S. C. C. A., 7th C.). . .] 400,890. 


Release of Compressed Air.—Plaintiffs, husband and wife, sued 
for injuries sustained by the wife, alleged to have resulted 
from some foreign particles being blown in her eyes by 
compressed air negligently and carelessly released from 
defendant’s engine by an employee in charge of the engine. 
There was no evidence to support the jury’s finding of 
negligence, as the evidence wholly failed to disclose the 
origin or source of the foreign object blown into plaintiff's 
eye. (Tex. & New Orleans R. R. Co. v. Hancock, Tex. Ct. 
Civ. App.) . . .§ 400,876. 


Pollution of River.—Fifty-eight plaintiffs sued to recover for 
damage to their property caused by defendant’s acts in 
polluting a stream with effluence from its packing plant. As 
to one plaintiff, the court erred in failing to allow the 
diminution in rental value of the land as the basis for 
determining the diminution of the use value of his farm as 
the result of the pollution. (Storley v. Armour & Co., 
U. S. C. C. A., 8th C.)... 400,877. 


Depression in Street.—Plaintiff sustained injuries as the re- 
sult of stepping in a depression in the street of defendant 
city. The depression, or hole in the street, as described 
by plaintiff’s witnesses, warranted a verdict for plaintiff based 
on a finding that the street was in an unsafe condition, for 
the consequences of which the city was liable. (City of 
Covington v. McGill, Ky. Ct. App.) . . . 400,879. 


Contaminated Beverage.—Plaintiff, a young married woman, 
sued for damages as a result of drinking a bottle of a soft 
drink of defendant’s manufacture that contained a dead 
mouse. Defendant contended that the court erred in per- 
mitting recovery for loss of time when there was no evi- 
dence as to the value of the time lost. Since no question 
was raised as to the right of a married woman to recover 
for loss of time and there was ample evidence tending to 
prove that plaintiff at least lost some time as a result of 
illness caused by drinking the contaminated drink, a 
nominal recovery was authorized. (Hutchison v. Moerschel 
Products Co., Kansas City (Mo.) Ct. App.). . . 400,882. 


Defective Freight Car.—Plaintiff, an employee of a brick com- 
pany, sued for injuries sustained while engaged in loading 
brick into a defective freight car furnished by defendant 
railroad. The court properly instructed the jury that it 
was the duty of the railroad to use ordinary care to furnish 
the shipper a car in such state of repair that it could be 
loaded by the shipper with reasonable safety. (Missouri 
Pacific R. R. Co. v. Burks, Ark. Supreme Ct.).. ¥ 400,885. 


Sudden Jerk of Train.—Plaintiff alleged that she sustained in- 
juries when she boarded defendant's train and it gave a 
sudden lurch or jerk. All the witnesses, except plaintiff, 
testified that the train started in the usual and ordinary 
way. The testimony of plaintiff was insufficient to charge 
defendant with the negligent operation of the train and 
the verdict of the jury was not sustained by the preponder- 
ance of the evidence. (St. Louis-San Francisco Ry. Co. v. 
Porter, Ark. Supreme Ct.).. . J 400,886. 


Minor Injured.—Infant plaintiff was injured while playing in 
a bedroom of an apartment owned by defendant. Under 
the circumstances the complaint was dismissed, since to 
hold the landlord liable would require of him more than 
reasonable foresight. (Collins v. Noss, N. Y. App. Diy.)... 
7 400,881. 


Duty to Provide Handrails.—Plaintiff was injured when she 
stumbled on a stairway maintained by defendants. At the 
time of the accident all the handrails were painted and 
still had “Wet Paint” signs on them. Defendants were un- 
der no obligation to equip the stairway with handrails in 
the exercise of ordinary care, and therefore the act of 
defendants in temporarily withdrawing these handrails from 
use did not constitute negligence. (Covington & Cincinnati 
Elevated Ry. & Trans. & Bridge Co. v. Sandlin, Ky. Ct. App.) 
.. .§[ 400,878. 


Owner’s Liability.—Plaintiff’s evidence showed that she slipped 
and fell on one of the steps of defendant’s premises, One 
of plaintiff’s witnesses established that the step on which 
plaintiff slipped, though previously washed, had been dried, 
and therefore no negligence was established on the part of 
defendant. (Shields v. D. D. L. Realty Co., Inc., N. Y. App. 
Div.) . . .] 400,880. 


Presumption of Negligence.—In an action to recover damages 
for injuries sustained as a result of being struck by de- 
fendant’s train, the trial court instructed the jury that if 
the plaintiff was injured by the operation of the train the 
law presumed negligence on the part of defendant, and 
unless defendant overcame that presumption, the jury was 
to find for plaintiff. This was error, as it conflicted with 
other instructions, properly placing the burden of proving 
negligence on plaintiff. (Mo. Pac. R. R. Co. v. Ross, Ark. 
Supreme Ct.)...{ 400,883. 


Prima Facie Case.—Plaintiff sued for damages for the loss 
of his dog killed by defendant’s train. The evidence showed 
that the body of the dog was found lying between the rails. 
There was blood on the ties and rails, grease on the body 
and the gravel of the roadbed was disturbed. The evi- 
dence was sufficient to take the case to the jury and made 
a prima facie case for plaintiff. (Missouri Pacific R. R. Co. 
v. Burrow, Ark. Supreme Ct.)... 400,884. 


Motion for Rehearing.—Defendant’s contention, on motion for 
a rehearing, that cases in other jurisdictions, cited and re- 
lied on were overlooked, was without merit. (Stocker v. 
City of Richmond Heights, St. Louis (Mo.) Ct. App.)... 
7 400,888. 


Failure of Proof.—Where the circumstances attending the in- 
jury or death of the plaintiff show no real cause thereof, 
but leave it merely to conjecture or guess whether it was 
the negligence of the defendant or the fault of the plaintiff 
or an unaccountable accident, there is failure of proof. 
(Kentucky Utilities Co. v. Guyn, Admr., Ky. Ct. App.)..- 
7 400,889. 


* LIFE x 


Unauthorized Physical Examination—Where insurer’s physi- 
cian entered the insured’s home and made a physical ex- 
amination of the insured without any right or authority, 
the insured suffered an injury to her person although no 
actual physical damage resulted. (S. H. Kress & Co. ¥. 
Crouch, Ga. Ct. App.). . . 500,773. 


Total Disability—An insurer was not liable for total disability 
when the accident or disease merely prevented the insured 
from doing as much in a day’s work as before. (Metro- 
politan Life Insurance Co. v. Daniel, Ga. Ct. App.)--- 
q 500,778. 


Finality of Disability Adjudication—A judgment to the effect 
that an insured had suffered total and permanent dis- 
ability was a final adjudication of the insured’s right to 
recover all the benefit payments accruing under a group 
insurance policy, notwithstanding the fact that the insured 
reentered his old employment. (Metropolitan Life Insur- 
ance Company v. Pribble, Tex. Ct. Civ. App.).. .{ 500,770. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Proof of Loss.—Where an insurance policy contains a pro- 
vision for proof of loss and makes such compliance a pre- 
requisite to recovery, the failure to properly conform to 
such provision is sufficient ground to deny recovery and 
instruct a verdict for the insurer. (Connecticut General Life 
Insurance Co. v. Robinson, Tex. Ct. Civ. App.).. .{ 500,780. 


Acceptance of Late Premiums.—Where the local secretary of 
a benefit association habitually permitted members to be 
one month in arrears in their insurance and continually 
accepted late premiums, the chancellor was not wrong in 
finding that a particular premium paid within the one month 
period was paid in sufficient time to keep the insurance 
alive. (Sovereign Camp of the Woodmen of the World v. 
Durr, Miss. Supreme Ct.)... 500,775. 


Rescission Unobtainable—Where the insured died shortly 
after he had paid $100,000 to the defendant insurance com- 
pany for an annuity, rescission of the annuity contract was 
unsuccessfully sought on the ground that the insured would 
not have made the contract had he known of the presence 
of constitutional diseases making his death imminent. 
(Woodworth v. Prudential Insurance Co. of America, N. Y. 
App. Div.) . . .{ 500,777. 


Waiver of Policy Provision—When the beneficiary of an in- 
surance policy seeks by extrinsic evidence to estop the 
insurer from enforcing a condition in the policy as written, 
the insurance statute does not in terms or by fair implica- 
tion provide that the company may not show either by oral 
or written evidence that the insured was misled by the 
agent’s appearance of authority. (Abbott v. Prudential In- 
surance Co. of America, N. Y. Ct. App.). . .] 500,781. 


Cancellation.—An insurance company was allowed to proceed 
in equity to cancel the double indemnity and disability pro- 
visions of a life insurance policy on the ground of alleged 
fraud in the procurement of the policy, where the remedy 
at law was inadequate because the plaintiff sought affirma- 
tive relief. (New York Life Insurance Co. v. Greenburg, 
U. S. Dist. Ct., W. D. Pa.). . . 7 500,782. 


Disposition of Proceeds.—Where an insurance company made 
out its check for death benefits under an annuity contract 
to the executor and the University of Kansas as joint 
payees, the University was deemed to have a superior right 
to the proceeds where it was designated as beneficiary and 
the annuitant had died prior to the due date of the first 
annuity payment under the contract. (National Bank of 
Topeka v. Klooz, Kan. Supreme Ct.). . . 500,784. 


Accounting by Guardian.—Where a life insurance company 
paid the proceeds of two policies to an illegally appointed 
guardian of two minors, and thereafter the minors brought 
suit for the proceeds, the insurance company rightly peti- 
tioned for an accounting by the guardian in order to avail 
itself of any legal defense arising because of legitimate 
cupenditures made by the guardian on behalf of the minors. 
(Estate of Daniels, Orphans’ Ct. Phila. County, Pa.)... 
{ 500,772. 


Jurisdiction of Court—The District Court of the United 
States is without jurisdiction in a suit on a war risk in- 
Surance policy where the veteran has not brought his 
action within the time granted by Congress for such pro- 
ceedings. (Fanello v. United States, U. S. Dist. Ct., D. 
Mass.) . . . J 500,779. 


Injunctive Relief—Members of a fraternal benefit association 
have a right to seek injunctive relief in order to prevent 
a misuse of funds or property contrary to the association’s 
charter or governing by-laws. (State ex rel. Supreme 
Temple Pythian Sisters v. Cook, Kansas City (Mo.) Ct. 
App.) . . .§ 500,776. 


Accord and Satisfaction—Where an insurance company failed 
to prove an unequivocal offer of accord and satisfaction 
with reference to a check which the insured denied was 
either tendered or received in full satisfaction of all total 
disability benefits, the company’s plea of accord and satis- 


faction was not sustained. (Metropolitan Life Insurance 
Company v. Perrin, Miss. Supreme Ct.).. . | 500,774. 


Assignment of Policy—An assignment of a policy by the in- 
sured did not make the assignee a “beneficiary” whose 
death occasioned a reversion of interest to the executors 
or administrators, as the provisions of a policy providing 
for such reverter in the event a designated beneficiary pre- 
deceased the insured applied only to an “actual beneficiary.” 
(Alday v. Reliance Life Insurance Co., Ga. Ct. App.)... 
q 500,771. 


Insufficiency of Defense—Where an insurer denied liability 
on the ground that a note which was given for the last due 
premium was unpaid, and the record disclosed that the 
note had been given by insured’s husband, the insurer’s 
defense was deficient in that it did not allege the agency of 
the husband for the wife. (Newman v. The Kansas Life 
Insurance Co., Kan. Supreme Ct.)...{ 500,783. 


*% AUTOMOBILE ~ 


Extent of Policy Coverage.—General liability policy held to 
cover service performed by servant of insured company for 
another company, both companies being owned by the same 
persons, the latter paying the insured a stipulated amount 
monthly for just such services as the one in question. 
(Associated Indemnity Corp. v. Manning, U. S. C. C. A., 9th 
C.). . .9 701,736. 


Settlement of Claims.—Where an insured settled certain claims 
and then was found to be not liable in an action based on 
a similar claim, he cannot recover the amount paid out 
from his insurer, said loss not being covered by the policy. 
(United States Fidelity & Guaranty Co. v. Cook, Miss. Su- 
preme Ct.)... 701,733. 


Bus arena Injured.—In an action for damages for injuries 
sustained by plaintiff when defendant’s bus, on which she 
was a passenger, ran into a ditch, the court holds that error 
committed below by the admission of certain testimony 
can be cured by a remittitur of part of the judgment re- 
turned. (Dixie Greyhound Lines, Inc. v. Lockhart, Tenn. Ct. 
App.). . .] 701,729. 


City Street Under Repair.—In an action to recover damages 
for injuries sustained by plaintiff when the car in which 
she was riding ran into a ditch in a city street that was 
being repaired, court holds that petition is insufficient to 
state cause of action based on nuisance. (Gerend v. City 
of Akron, Ohio Ct. App.). . . 701,744. 


Municipality’s Duty to Keep Streets in Repair—The duty of 
a municipality to keep its streets in repair and safe for 
travel is based on statute and recovery in plaintiff’s case 
could be had only under the showing that defendant city 
had maintained a nuisance in allowing the street to become 
out * si . (Neale v. Village of Tallmadge, Ohio Ct. App.) 
...§ 701,745. 


Boy Coasting on Sled Hit by Truck.—In an action for dam- 
ages for the death of their son resulting from injuries 
sustained when he was hit by a truck as he was coasting 
on his sled, the questions of contributory negligence and 
proximate cause were submitted to the jury and its finding 
was in favor of plaintiffs. (Fabbio v. Diesel Oil Sales Co., 
Wash. Supreme Ct.)...{ 701,749. 


Rear-end Collision.—Judgment for plaintiff who was injured 
when the car in which she was riding collided with the rear 
of a truck which suddenly turned to the left in front of 
said car without any warning being given. (Southern Fruit 
Distributors, Inc. v. Fulmer, U. S. C. C. A. 4th C.)... 
¥ 701,725. 


Liability Insurance——Where a policy of insurance provided 
fire, theft and windstorm coverage, but not general liability, 
plaintiffs claim that an oral contract providing for such 
liability insurance resulted from the representations made 
by the agent to the insured. However, the court finds 
against such contention and holds that plaintiffs’ retention 
of the policy operated as an acceptance of the provisions 
thereof. (Neuner v. Gove, Kansas City (Mo.) Ct. App.) 
.. .§ 701,739. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Passing Car on Left.—Judgment for plaintiff in an action to 
recover damages for injuries sustained when the car in 
which she was riding attempted to pass another car on the 
left and collided with defendant’s truck coming from the 
opposite direction, reversed and case remanded for a new 
trial. (Gillette Motor Transport, Inc. v. Fine, Tex. Ct. Civ. 
App.). . .§ 701,724. 


Bus Passenger Ejected.—Judgment for plaintiff was not war- 
ranted where it was shown that he was ejected after he 
refused to comply with company rules as to passengers re- 
maining in their seats while the bus was in motion, the 
driver having requested him so to do, and that he had 
behaved in an objectionable and threatening manner. 
(Southeastern Greyhound Lines, Inc. v. Smith, Tenn. Ct. 
App.)...§ 701,731. 


Service Station Attendant Injured.—In an action by a service 
station attendant for damages for injuries sustained when 
he was servicing a car and another car ran into him, judg- 
ment in favor of all defendants is reversed to allow a new 
trial as against the owner of the car which struck plaintiff. 
(Fuller v. Texas Park Lot, Tex. Ct. Civ. App.)...{ 701,727. 


Pedestrian Struck While Crossing Road.—Plaintiff’s decedent 
was struck by defendant’s truck when he attempted to cross 
a highway in front of the approaching vehicle. Judgment 
was directed for defendant, but on appeal the court holds 
that the questions as to contributory negligence, proximate 
cause and sudden emergency should have gone to the jury. 
(Ferrell, Sr. v. Midwest Dairy Products Co., Tenn. Ct. App.) 
.. .§ 701,728. 


Scope of Employment.—An employee who uses a company 
car, without permission, to go to his home for dinner and 
who, on his return trip, negligently runs into and injures 
plaintiff is not acting within the scope of his employment 
and the employer is not liable for the damage done. 
(Thannisch Chevrolet Co., Inc. v. Kline, Tex. Ct. Civ. App.) 
.. .§ 701,726. 


Truck Standing on Highway.—Facts held insufficient to show 
that plaintiff was guilty of contributory negligence as a 
matter of law in colliding with rear of one of defendants’ 
trucks which was standing on the highway without lights 
or warnings of any kind. (Denison v. Manwarren, Kan. 


Supreme Ct.).. .§ 701,741. 


Instruction as to Damages.—In action growing out of a col- 
lision between plaintiff’s car and defendant’s truck, the 
court erred in instructing the jury with respect to an allow- 
ance for permanent impairment of earning power in that 
it did not tell the jury that such an award could cover only 
that period following the period of plaintiff's complete dis- 
ability. (Harlan Fruit Co. v. Kilbourne, Ky. Ct. App.)... 
q 701,737. 


Independent Contractor.—One who solicits life and industrial 
insurance and collects premiums thereon which are not 
paid in accordance with notices sent by the insurer, is an 
independent contractor and not a servant of the insurer, 
and the latter is not liable for the negligence of the former 
in the operation of his car while engaged in collecting 
premiums. (Morrison v. National Life & Accident Ins. Co., 
Tenn. Ct. App.). . .§ 701,730. 


Left Turn Off Highway.—Nonsuit entered in favor of de- 
fendants whose car collided with plaintiff's truck as plaintiff 
attempted to make a left turn off the highway in front of 
defendants’ approaching car. (Jamieson v. Taylor, Wash. 
Supreme Ct.).. .§ 701,750. 


November 28, 


Unauthorized Use of Truck.—Where one employee was usin 
a company truck to drive a fellow employee to his hom 
the employer was not responsible for the negligent ope 
tion thereof resulting in injuries to plaintiff. (Usher v, Sigh 
ford, lowa Supreme Ct.)...§ 701,735. q 


Liability for Employee’s Negligence.—Where defendant’s ems 
ployee had taken a truck, which was owned partly by the 
employee and partly by defendant, to go on a trip to 
his father who had agreed to come back and work for him 
the company was not liable for the negligence of the em 
ployee in operating said truck while on the trip. (So 
v. Howard, Mo. Supreme Ct.).. .§ 701,747. 


Gross Negligence.—Court properly submitted issue of grogg 
negligence to jury where it was shown that host was dri 
ing at an excessive speed, trying to cover 25 miles in 
minutes through heavy traffic, ignored plaintiff's prote 
and barely escaped two other collisions. (Worcester 
McClurkin, Va. Supreme Ct. App.). . . 701,748. 


Jurors’ Misconduct.—Where jurymen discuss the fact that 
one of the defendants is covered by insurance and that 
insurance company will pay any judgment rendered again: 
him, such action constitutes material misconduct and ig 
grounds for a new trial. (Greer, Jr. v. Rogers, Tex. Cy 
Civ. App.). . . J 701,723. 


Jurors Informed of Insurance Coverage of Defendant.—In an” 
action based on the wrongful death of plaintiff’s wife, state 7 
ments of witnesses solicited by counsel and informing the” 
jurors of defendant’s insurance coverage should not have: 
been admitted and furnish grounds for a new trial. (Coble 
v. Phillips Petroleum Co., U. S, Dist. Ct., N. D. Tex.)..9 
1 701,732. q 


New and Independent Cause.—Where the question as to the” 
negligence of a third party was submitted to the jury on the” 
issue of proximate cause, defendant is not entitled to have” 
it again submitted on the issue of new and independent” 
cause. (Weatherhead v. Vavithis, Tex. Ct. Civ. App.)...% 
{ 701,734. 2 


Statement Concerning Railroad Company.—In an action 
plaintiff to recover damages for injuries sustained when his © 
car collided with defendant’s train, which was engaged in | 
a switching operation, the court reverses judgment in fayor © 
of plaintiff because of a remark made by his counsel refer- 7 
ring to defendant as a powerful railroad corporation, 7 


(Foster v. Kurn, Kansas City (Mo.) Ct. App.)... 701,738. 


Wrong Side of Road.—Testimony of sheriff who arrived at7 
scene of collision a few minutes thereafter held admissi 
to show that marks of tires on defendants’ truck established ™ 
that truck had been driven on wrong side of road. (Thomat™ 
v. Meyers, Kan. Supreme Ct.). . .§ 701,742. 


Evidence of Intoxication—Evidence of intoxication of drivet” 
of defendants’ truck at time when it collided with truck? 
in which plaintiffs were riding was competent, but court) 
did not err in telling the jury to disregard such evidence, — 
it being so meagre as to be of little or no value. (Cor @7 
Kellogg’s Sales Co., Kan. Supreme Ct.)...9 701,740. 


Grounds for New Trial—In an action for wrongful death,> 
wherein a new trial was granted after plaintiff's petition | 
had been dismissed, the court on an appeal from the order | 
granting such new trial, holds that the grounds upon which © 
said order was based were insufficient and the order is tf > 


versed. (Matt v. Nomland, N. D. Supreme Ct.). . . 701,746 4 


Intersection Collision——Motion for rehearing in action grow- 
ing out of collision at intersection wherein judgment was = 
entered in favor of plaintiff overruled. (Finley v. Austm, 
St. Louis (Mo.) Ct. App.)...§ 701,743. q 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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